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Church Rock and Crownpoint) is tribal trust land or allotted land, and almost all of the
people living in the community surrounding the HRI project are Navajo. HRI should not be
allowed to circumvent federal jurisdiction based on one small quarter section of land.

Very truly yours,

NORDHAUS, HALTOM, TAYLOR,
TARADASH & FRYE, LLY

JCi £ ﬁﬁfﬁ“
Jill E. Grant
Attorneys for the Navajo Nation

cc: James R. Bellis
Asst. Attorney General, Navajo Nation

Bennie Cohoe
Executive Director, Navajo Nadon EPA
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CHURCH ROCK
CHAPTER

Navajo name: Kintitsoh sinili
interprotation: Group of yellow houses

Populatier; 1880 Census: 1,622
1650 Census: 1,684
1893 Estimate: 1,742

Estimared land size: 52.719.15 Acres

Land Managemen! District . 16

GOVERNMENT

Number of Chapter NTC delegate(s): 2

Delegate(s) shared wilht.
Bread Springs
Number of police officer(s). 1
Navaje Peolice district office covering Chapter
Crownpaint District
Tribal offices that provide services within Chapter :
Dept. ot Employment and Training
Child Development
Division of Social Services
Community Health Represeniative
Dep! of Behavioral Health

MEDICAL

Haspital(s) and clinic(s) where maost Chapter pecple go.
Hespital JTown

Gallup Indian Medical Center Gallup, NM
Clinic Town

Fort Wingate Dental Clinic Ft. Wingate, NM

2t % s
{
EDUCATION
Toral enroiiment by schoel (Fall 92):
School Enrglled
Church Rock Elementary Scn. 284
Gallup High Sehaol 388
JFK Middle Schoo! 213
wingate Elementary School 72
Wingate High School 72

No enroliment figures provided for the Church
Rock Head start Center, Indian Village Head stan Center
and Church Rock Homebass,

COMMUNICATIONS
Regquiar TV recaption; stations received.
Lall Latters Town
KQAT Albugquergque, NM
KRQE Albuguergue, NM
KOB Albuquerque, NM
KNME - Albuquerque, NM
Clear AM radio stations received.
Call Lettars Town
KYVA . Galiup, NM
KGAK Gallup, NM
KTNN Window Rock, AZ
Clear FM radio stations received:
Call Leiters ] Town
KKOR Gallup. NM
KONM Gallup, NM
KGLX Galiup, NM

Newspaper received within the Chapter -
Name of Paper Town
The Independent Gallup, NM
Navajp Times window Rock, AZ

civiC

Churches:
Name of Chyrch
Catholic Church
Christian Reform
Pentacastal
Church of God

Indigenaus:
Traditional Navajo Religion
Native American Church

COMMERCIAL

Availabie establishments in the Chapter .
Gas Statioh
Convenient Stores

Restaurant
Trading Pos?
Laundromat

—_ad A P
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~—dURCH ROCK CHAPTER (Centinued)

"RANSPQRTATION
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A land use plan has been develeped with
technical assistance trom Saouthwes! Lang Research,
and development accerding to the plan is being
promoted and pursued.

Paved roads through the chapter area:
Interstate 40
State of Naw Mexico Route 568

U. S. Historic 66

Ristances lo:

Agency: Crownpoint 47 miles
Window Rock 34 miles
Gallup, NM 10 miles
MAJOR EMPLOYERS
Indian Plaza 18
Thampsen's Store 6
Renhoboth Christian School 25
Thriftway 2
Red Rock State Park 17
Church Rock Schooel 18
Church Rock Ming 2
Pre-Schools 13
Nevaje NatiewChaper Officials as
Meridian Qil Co. 39
Marmilton Censtruciion Cs. 25

- QCAL NATURAL RESOURCES
Sand &. Gravel
Uranium
Coal
Scenery (lourism)

CCOMMUNITY/COOPERATIVE FARMING
None, Estimated numper of family farms: 44

| 'RIEF OYERVIEW OF CHAPTER
: The Church Rock Chaptler House is located east
of the Indian Village near the junction of State Route 566
i"'ld the old U S. Reute 66, generally five miles east of
! allup, New Meaxico. The Indian Village Housing located
Lo the Church Rock Communily was once used o house
empioyess from the Fi. Wingale Army Depot during
! lord Warll.
i Church Rock Chapter has 1C units of low rent
NHA housing east of the chapter house; 60 more units
are located west of State Route 586, The chapter with-
! ew some land for a sub-division at the Sundance area.
I Seme of the remote areas af the community
have archaeological significance such as ancient
-rzings. kiva circles and remnants of Anasazi dwellings.
l ind within the Church Rock Chapter cansists of
Liiferent ownership stalus, whereas other communities
+ totally trust lands. Being located adjacent to Red
ck State Park and the City ot Gallup enables the
TIED!EF to generate revenues through variaus activities
and provides some access to employment tor chapter
rnembe:s.

211

This Chapter informalion was updated by:

Name
Charles Damon, 1l: CSC

Telpphone No
505.488-5845
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“ paott 75 Hawthome Street

San Francisco, CA 84105-3501

REGIONAL ADMINISTRATOR

.u ) B DFFICE OF THE

Mark E. Weidler, Secretary

New Mexico Environment Department
1190 St. Francis Drive

P.O. Box 26110

Santa Fe, NM 87502

Dear Mark-

Thank you for your response o my February 11, 1997 letter regarding the proposed in-
situ uranium mining project of Hydro Resources, Inc. (HRI) at Church Rock. New Mexico. In
this Jetter, I want to follow up on our conversation at the All-States Meeting, address the issues
raised in your recent letters and talk about the next steps that we should take.

Before discussing your specific points, let me express my deep concern that NMED
believes that EPA's actions are contrary to the intent of Congress and recent court decisions, and
that EPA may be inappropriately interfering with NMED's issuance of a state permit pursuant (0
~ state law. I want 10 reassure you that EPA is as committed as NMED to following Congressional
direction and applicable court decisions. Further, our focus over the last several years has been
on the requirements of the federal Safe Drinking Water Act (SDWA). We have not questioned
NMED's independent authority or obligations to issue a permit to HRI under state law.

What ] believe we have is a basic disagreement about what Congress and the couris have
said. As explained in the enclosure to this letter, EPA does not share NMED's interpretation of
the federal case law. We believe the federal court decisions that NMED cites did pot resolve the
status of Sections 8 and 17 but rather have indicated that the Indian country status of land withn
the Executive Order 709/744 area is 10 be determined on a case by case basis. Accordingly, from

! our perspective, EPA's actions are fully consistent with federal law and Congressional intent.

You have also indicated that the Indian country status of Sections 8 and 17 was
adjudicated in the context of NMED processing HRI's permit application for Section 17 and in 2
state court decision concerning water rights. As explained in the enclosure, it appears that the
NMED hearing officer recognized that her opinion as to Section 17 pertained only to NMED's
authority under statc law and was not binding as to the federal SDWA_ Further, the hearing did
not address the status of Section 8. However, to the extent NMED interprets that decision as
applying to EPA, under well established federal case law concerning Indian rights, neither the
NMED permitting decision nor the state court water rights decision binds the federal government
since it was not a party 10 the proceedings.

| ' Printed on Recycled Poper



For these reasons and those explained in my last letter, EPA’s position remains that HRI
must obtain its federal SDWA permit for Section 17 from EPA, not NMED. Although EPA
believes that Section 17 clearly is Indian country, we have also cited a second basis for EPA
permitting HRI's proposed project on Section 17 under the federal SDWA -- EPA's retained
authority to issue permits on disputed lands. Qur decision to treat the status of Section 17 as m
dispute does not require NMED to concede jurisdiction, nor does it grant the Navajo Nation
jurisdiction. Rather, EPA has determined only that there is a dispute such that EPA will issue the
permit umtil the status of Section 17 is resolved.

Additionally, EPA has determined that a dispute exists regarding the Indian country status
of Section 8, and, therefore, HRI must obtain its federal SOWA permit for Section 8 from EPA as
well. As I indicated in my previous letter, EPA was not ready to conclude that a dispute existed
based simply on the assertion of the Navajo Nation. However, after carefully reviewing the
materials submitted by the Navajo Nation and NMED, EPA believes the Navajo Nation has
presented substantial arguments to support its claim that Section 8 is within Indian country. (See
the attachment for further analysis.) EPA would not be discharging EPA's trust responsibilities 1o
the Navajo Nation if we were to ignore the information submitted by them. Consequently, given
the different positions of NMED and the Navajo Nation, EPA is treating the status of Section 8 as
in dispute. Clearly, it would have been much preferable if the Section § issue had been brought to
EPA's attention prior to NMED issuing a permit. Nevertheless, that did not happen, and EPA has
an obbgation to examine the status of Section 8 when requested by the Navajo Natjon. I want to
emphasize, though, that EPA has not taken a final position on the Indian country status of Section
8, only that the status is in dispute.

You have indicated that NMED believes that EPA's retention of permitting authority is
inapplicabie because NMED has the clear authority to regulate all UIC wells outside the formal
boundaries of the Navajo Reservation. From our perspective, however, it is that very authority
under the federal SDWA that is in dispute. Further, it is EPA's position that the UIC regulations
do authorize EPA to retain permitting authority in cases like this. The regulations at issue, 40
CFR Part 147, subpart HHH, were specifically promulgated for Indian country and clearly stated
EPA's intent that EPA would retain SDWA permitting authority over disputed lands. Unlike the
type of dispute you referred to between two states and a private party (where EPA would not get
involved), EPA has a direct and vital interest where Indian tribes and the federal SDWA are
involved.

{ would like to reiterate that EPA has never indicated that our authority under the SDWA
would prevent NMED from issuing a permit (o meet applicable state requirements. Iremain
willing to work closely with you to coordinate our permits and am a little puzzled by your
perception that EPA is unwilling to do so. Given the overlapping technical and policy issues for
the Church Rock, Crownpoint, and Unit 1 portions of HRI's proposed project, EPA has made
several written and oral requests to arrange meetings with NMED, but your staff has not taken us
up on our offers. 1 would like to start these discussions as soon as possible.

With respect to pursuing discussions on joint permitting, you asked me to clarify why EPA
concluded that it did not make sense to pursue that path at this time. There are several reasons,
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which I am happy to review. First, you may remember that a major premise of pursuing a joint

. permitting approach was that there would be a three-way agreement between NMED, EPA, and

the Navajo Nation, so that the three sovereigns would not devote substantial resources to an
agreement only to have it challenged in court by one of the parties. As I stated in my previous
letters, the Navajo Nation did not believe that it was in its interest to engage in this effort.
Without the participation of the Navajo Nation, the joint permit approach would not achieve the
goals we set out.

Second, as my staff has discussed with NMED staff on several occasions, EPA did not
believe that joint permitting could provide the substantial benefits that NMED anticipated. Given
the heightened level of concern that HRI's project has generated, we thought that it would be
difficult to eliminate the potential for someone to challenge the permit m EPA and NMED appeal
proceedings on both jurisdictional and technical grounds. If the agencies or courts reached
different conclusions on the jurisdictional issue, we would be in the untenable position of having
conflicting versions of the "same" permit. In addition, I order to implement the permit, it would
be necessary to know which provisions were enforceable by EPA under the SDWA and which by
NMED under state law. For these and other reasons, it seemed to us that joint permitting was not
likely to reduce significantly jurisdictional conflicts. :

Third, I have been pessimistic about the likelihood of pur agreeing on a joint permitting
approach to this problem. Despite a number of attempts, NMED and EPA had made litte
progress in this area. In addition, NMED staff seemed to believe that having HRI submit a permit
application to EPA infringed on New Mexico's jurisdiction, even though it is the company, not the
State, which would submit the application. Moreover, under any of the approaches that EPA and
NMED have discussed, HRI must apply to EPA for a SDWA UIC permit. Given all of these
factors, 1 thought that it would be best w begin the EPA permitting process now.

EPA, therefore, is informing HRI of the need to submut a SDWA permit application to
EPA for its proposed project on Section 8 and, as previously reguested, for Secion 17. To the
extent we can, we will use the information already submitted 1o NMED. However, some type of
application is a legal prerequisite for federal law as it is for state law. Whether EPA and NMED
proceeded under a joint or dual permitting approach, HRI would need, as a matter of law, to
submit a SDWA permit application to EPA. This course of action does not preclude the
possibility of an agreement later. If NMED is still interested, EPA is willing to engage in further
legal discussions with NMED and the Navajo Nation concurrent with the start of our permitting

process.

I realize that requiring a federal permit for Section 8 will be disruptive to some degree,
especially since NMED and HRI have assumed until recently that the NMED-issued permit would
be effective for the purposes of the federal SOWA. However, since HRI must still obtain a
license and other approvals from the Nuclear Regulatory Commission, the Bureau of Indian
Affairs, and the Bureau of Land Management before it can operate, I am optimistic that EPA can
assure compliance with the SDWA and act in a timely manner, especially with your cooperation.
Moreover, I will be asking HRI to meet with EPA to discuss the schedule for reviewing HRI's
permit applications for Sections & and 17.
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HRI's proposed project involves a number of complex legal, policy and technical issues
that cannot be resolved by a continuing exchange of letters. Whatever permitting scheme will be
in place, all of the agencies will need to work together. Ihope you will cooperate with me to
make the transition to EPA SDWA permitting for Section 8 as smooth as possible to mmimize the
impact on HRI. To meet our mutual goal of maximizing eavironmental protection, our staffs (and
the Navajo Nation EPA) need to start talking about the permits for HRI's proposed project.

Apart from Church Rock, EPA is reviewing the permit application for Unit 1, and will need to
coordinate with the Navajo Nation EPA and NMED. Therefore, I am again asking my staff to
arrange a meeting hetween Region 9, NMED, and the Navajo Nation.

Please don't hesitate to call me if you would like to discuss this matter further. If your
staff has any questions, please have them contact Jim Walker at (415) 744-1833 on technical
issues, and Greg Lind at (415) 744-1376 for legal questions.

Yours,

-

QULU\,
Felicia A. Marcus
Regional Administrator

Enclosure
cc: Bennie Cohoe
Executive Director

Navajo Nation EPA

James Bellis
Navajo Nation DOJ

Jerry Clifford

Acting Regional Administrator
EPA Region 6
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ANALYSIS OF JURISDICTIONAL ISSUES REGARDING
. HRI'S CHURCH ROCK PROJECT

Hydro Resources, Inc. (HRI) proposes to conduct in-situ uranium mining at three Jocations
in porthwest New Mexico ncar the boundary of the formal Navajo Reservation - Church Rock,
Crownpoint, and "Unit 1" (also near Crownpoint). HRI's project requires an underground injection
control (UIC) permit issued under the federal Safe Drinking Water Act (SDWA). The proposed mine
site a1 Church Rock is Jocated on the following contiguous sectons within Township Sixteen North,
Range Sixteen West, New Mexico Prime Meridian: Section 8 (the southeast quarter) and Section 17
(the north half). '

In 1983, the State of New Mexico Environment Department (NMED) received primacy to
administer the UIC program under the federal SDWA. NMED's primacy does not extend to Indian
country. In October 1988, EPA promulgated supplemental federal UIC regulations (40 CFR Part
147, subpart HHH) that applied to all Indian country in New Mexico, as well as Navajo Indian
country in Arizona and Utah. The preamble to the final rule establishing the federal UIC program for
Navajo Indian country states that when there is a dispute regarding the Indian country status of an
area, EPA retains permitiing authority under the federal SDWA, and, "pending the resolution of
jurisdictional disputes, EPA will implement the Federal UIC program for [the] disputed lands." 53
Fed. Reg. 43095, 43097 (October 25, 1988).

In 1989, NMED approved a Discharge Plan (UIC permit) for HRI's project on Section 8.
HRI was also required to obtain a Temporary Aquifer Designation (TAD) from NMED because it
_planned to inject into an underground source of drinking water (USDW). Under the Memorandum
of Agreement between U.S. EPA Region € and New Mexico, which set the responsibilities and
procedures for administering the UIC program, EPA had to approve all TADs. EPA Region 6
approved the TAD for HRI's project on Section 8 on June 21, 1989. ‘

In September 1992, HRI applied to NMED to amend the Discharge Plan for Section 8 to
include the proposed operations on Section 17. In April 1993, NMED sought approval to extend the
existing TAD into Secton 17. However, because EPA determined that Section 17 is Indian country,
EPA Region 6 did not approve the TAD extension, informing NMED and HRI that HRI should apply
to EPA Region 9 for federal SDWA permits and any required aquifer exemptions. In August 1995,
after a hearing on the proposed amendment to the Discharge Plan, NMED again asked EPA Region
6 10 approve the extension of the Section 8 TAD to Section 17. Region 6 again informed NMED
that because Section 17 is Indian country, HRI must obtain the permit and aquifer exemption for the
purposes of the federal SDWA from EPA Region 9.

In October 1996, in the context of NMED's reviewing HRI's application to renew the original
Discharge Plan for Section 8, the Navajo Nation objected to NMED's approval of HRI Discharge
Plan for Section 8 because, according to the Navajo Nation, the land is within a dependent Indian
community (therefore within Indian country) and outside the jurisdiction of NMED. The Navajo
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Nation also requested that Region 9 process any permit applications for HRI's project under the
federal SDWA.

In response to EPA's position on Section 17 and the Navajo Nation's claims regarding the
status of Section 8, NMED has asserted that it believed that both Sections 8 and 17 have been
determined pot to be Indian country under the holdings in recent federal court case and pursuant 10
the rulings of a state court and a state administrative proceeding. The following discussion reflects
EPA's analysis of the jurisdictional status of Sections 8 and 17 under the holdings of recent federal
court decisions and the effect of the state court decision and the ruling’in the administrative
proceeding, respectively. "

THE INDIAN COUNTRY STATUS OF CHURCH ROCK

The jurisdictional history of the land around Church Rock is complex. Originally this area was
not part of the formal Navajo Reservation as established in the 1868 Treaty and subsequent Executive
Orders (EO). In 1907, at the prompting of the Superintendent of the Navajo Agency, President
Roosevelt issued EO 709, which withdrew from the public domain approximately 1.9 million acres
"as an addition 10 the present Navajo Reservation." Executive Order 709 (1907). The area described
in EO 709 was subsequently modified by EO 744, with the entire area referred to as the "EO 709/744

area”

The express purpose of adding the EQ 709/744 area 10 the Navajo Reservation was to
provide allotments to "landless" Navajo Indians living outside the formal Reservation and to protect
these Navajos from the depredations of non-Indian settlers. Nonetheless, EOs 1000 (1908) and 1284
(1911) restored unalloted lands in the EO 709/744 area to the public domain. In a recent case, the
U.S. Court of Appeals for the Tenth Circuit ruled that EOs 1000 and 1284, which were based on a
Joint Resolution of Congress, disestablished (also referred to as "diminished", "terminated” and
"canceled") the boundaries of the EOQ 709/744 area as an addition to the Navajo Reservation.

Pitsburg & Midway Coal Mining Co, v. Yazzic, 909 F.2d 1387 (10th Cir.), gert. denjed, 498 U.S.
1012 (1990) (Piusburg & Midway D).

The issue before the Tenth Circuit in Pittsburg & Midway I was whether the Pittsburg &
Midway mine is within Indian country (and thus subject to the taxing power of the Navajo Nation)
because it is within the EO 709/744 area. The Tenth Circuit held that EOs 1000 and 1284 had
disestablished the reservation boundaries described in EOs 709 and 744 and none of the land in the
EO 7097744 area is within Indian country simply by being within the boundaries of the EO 709/7144
extension 1o the Navajo Reservation. At the same time, however, the Tenth Circuit held that much
of the land in the EO 709/744 area meets the definition of Indian country, remanding the case back
1o the District Court to determine if the mine consists of allotments or is within 2 dependent Indian
community. There is no land held in trust for the benefit of the Navajo Nation ("tribal trust Jand")
at the Pittsburg & Midway mine.
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In 2 subsequent decision, Pitisburg & Midway Coal Mining Co. V. Watchman, 52 F.3d 1531
(10th Cir. 1995)(Pittsburg & Midway ID, dismissed with prejudice, No. CIV 86-1442M (D.N.M. July
10, 1996), the Tenth Circuit held that approximately 47% of the mine is within Indian country
because it is located on mdividual Indian allotments. The court also found that the entire mine might
be within Indian country because it is within a dependent Indian community, even though
approximately 40% was privately owned. The Tenth Circuit set out a four part test for determining
the existence of a dependent Indian community and again remanded the case back to the District
Court 1o make such a determination. The Tenth Circuit also expressly held that the private ownership
of mineral rights on land that is otherwise Indian country does not change the Indian country status
of that land. ]d. at 1542. |

Because HRI's entire project (Church Rock, Crownpoint, Unit 1) lies within the boundaries
of the EO 709/744 area, the Indian country status of the project is affected by the Tenth Circuit's
decisions in the Pirtshurg & Midway case. Because the history of Sections 8 and 17 is different and
because that history affects their status, the Indian country status of each Section is discussed
separately below.

Section 17

In June 1929, the Santa Fe Pacific Railroad Company conveyed Section 17 by deed (in 2 total
conveyance of approximately 42,000 acres) to the United States in trust for the benefit of the Navajo
Nation. Santa Fe had owned Section 17 before the President had created the EO 709/744 area as an
extension of the Navajo Reservation. In the deed, Santa Fe reserved the mineral rights and a surface
easement to conduct any mining. In 1959, the Navajo Nation and Santa Fe executed a "Surface
Owner's Agreement” that set out the terms and conditions on how Santa Fe would conduct mining
operations on the land conveyed in the 1929 deed. HRI now owns the mineral rights for Section 17.

Most of the disagrezment about the Indian country status of Section 17 stems from different
understandings of what the Tenth Circuit meant in Pittsburg & Midway [ when it held that the EO
709/744 area had been disestablished. The position of NMED seems to be that no land within the
EO 709/744 area can be considered "reservation.” EPA believes that this is not the holding of
Pittsburg & Midwayv I or consistent with other Tenth Circuit and Supreme Court decisions.

The Supreme Court and the Tenth Circuit have long held that land held in trust for the benefit
of Indian tribes (tribal trust land) is Indian country. Oklahoma Tax Commission v. Sac apd Fox
Nation,_ U.S._, 113 S.Ct. 1985 (1993); Oklahoma Tax Commission v. Citizen Band Potawatomi
Indian Tribe of Oklahoma, 498 U.S. 505 (1991); United State v, John, 437 U.S. 634 (1978); United
State v. McGowan, 302 U.S. 535 (1938); Cheyenne-Arapaho Tribes v, Oklahoma, 617 F.2d 665
(10th cir. 1980). According to the Supreme Court, the key is not whether the land was formally
designated a "rescrvation," but whether the land had been "validly set apart for the use of the Indians .

as such.” Potawatomi, 498 U.S. at 511 (quoting John).
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Pittsburg & Midwav I did not change the law regarding tribal trust land in the EO 709/744
area. In fact, the Tenth Circuit noted that a large amount of the land in the EO 709/744 area was
Indian country, but not because 1t is within the boundaries of EQ 709/744 since those boundaries had
been disestablished in 191]. Instead, only Jand that had been "validly set apart” by other means --
other than smmply bemg within the EQ 709/744 area -- could be Indian country. The act of the Unuted
Swates taking Section 17 into trust for the benefit of the Navajo Nation (as shown io the 192% Deed)
establishes, prima facje, that the land has been "validly set apart” for the Navajo Nation.

NMED has correctly emphasized that Congressional intent is crucial in determining whether
any parcel of land is Indian country. In Pittsburg & Midwav ], the Court held that Congress mtended
to disestablish the EO 705/744 area as a reservation, returning surplus, unalioted lands to the public
domain. In response to the Navajo Nation's argument that the EQ 709/744 arca remains
predommantly Navajo, the Court stated that "it is not going to remake history and declare a defacto
reservation in the face of clear congressional intent to the contrary.” Pittsburg & Midway ], 909 F.2d
at 1420. The "clear congressional intent" that the Court referred to was the intent of Congress in
1911, as exhibited in the Joint Resolution, to disestablish the area as an extension of the Navajo
Reservation. The Tenth Circuit did not hold that tribal trust land within the former EO 709/744 area
could not be Indian country; in fact, the issue of tribal trust land was not before the court. Instead,
the Court held that no land within the EO 709/744 area could be Indian country merely because it
falls within the boundaries of the EQ 709/744 area.

For the purposes of the current status of Section 17, the relevant Congressional intent is found
in the Second Deficiency Act of 1928, which appropriated funds for the purchase of "additional land
and water rights for the use and benefit of Indians of the Navajo Tribe." (45 Stat. 883, 899-900, May
29, 1928)(the 1928 Act). The Act also directed that title "shall be taken in the name of the United
States in trust for the Navajo Tribe," but allowed, "in the discretion of the Secretary of Interior,” that
the Secretary purchase the “surface” only. Comrespondence dated prior to the enactment of the 1928
Act, as well as the legislative history of the Act, indicates clearly that Congress intended to set apart
land for the use and benefit of the "Navajo Tribe" and that the Navajo Naticn, the Department of
Interior and Congress contemplated that Santa Fe land would be purchased with the funds
appropriated under the 1928 Act. Correspondence dated subsequent to the enactment of the 1928
Act also demonstrates that under the authority of the 1928 Act the Secretary of Interior did, in fact,
purchase the land described in the June 14, 1929 deed, including Section 17, from Santa Fe to be held
in trust for the benefit of the Navajo Nation.

The 1929 deed, the 1928 Act and the correspondence concerning both the deed and the Act
demonstrate that Section 17 is Indian country. Congress appropriated money with the intent 10 set
apart land for the use and benefit of the Navajo Nation, and it is clear that the Secretary of Interior
purchased Section 17 and the other land conveyed in the 1929 deed with the funds that Congress
appropriated under the 1928 Act. The fact that Congress intended in 1911 to disestablish the EO
709/744 area does not affect the intent of Congress 17 years latter to create Indian country for the
use and benefit of the Navajo Nation. Moreover, the fact that a private party reserved the mineral
rights on Section 17 does not change the Indian country status of Section 17.
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Section 8

The jurisdictional status of Section 8 is less clear since HRI owns the land in fee simple.
Section 8 is not within a formal reservation, nor is it tribal trust land or an allotment. It could be
within Indian country, therefore, only if it is within a dependent Indian community. Determining
whether a area is within a "dependent Indian community"” is a detailed factual and legal mquiry.

When Congress codified the term in 1948, it did not define what it meant by "dependent
Indian community.” However, in Pittsburg & Midway I, the Tenth Circuit adopted the following
test for determining whether an area was a dependent Indian community:

(1) whether the United States has retained "title to the lands which it permits the Indian to
occupy” and “authority to enact regulations and protective laws respecting this territory,”; (2)
"the nature of the area in question, the relationship of the inhabitants in the area to Indian
tribes and to the federal government, and the established practice of government agencies
toward the area,”; (3) whether there is "an element of cohesiveness ... manifested either by
economic pursuits in the area, common interests, or needs of the inhabitants as supplied by
that locality,”; (4) "whether such lands have been set apart for the use, occupancy and
protection of dependent Indian peoples.”

Pittsburg & Midwav II, 52 F.3rd at 1545. The court also stated that before evaluating these four
factors, a court should determine the appropriate community of reference for the evaluation, focusing
on the status of the area within the context of the surrounding area. A recent decision from the U.S.
Court of Appeals of the Ninth Circuit stated that the "purpose of developing a multi-factored
analysis” is 1o determine whether, in a broad sense, the federal government has set aside the area for
Indians and provides “supenntendence” over the area. Yukon Flats School Dist. v, Venetic Trj
Gov't, 101 F.3d 1287, 1293 (5th Cir. 1996).

EPA reviewed the information supplied by the Navajo Nation and NMED under the test set
forth by the Tenth Circuit. While the Navajo Nation presented significant arguments in support of
its claim that Section 8 is within a dependent Indian community, EPA does not have enough
information to make a final determination on many of the factors in the Pittsburg & Midway test at
this time. For example, although Section 8 is privately owned (by HRI), title to a majority of the land
in the Church Rock area is held in trust by the U.S. for the Navajo Nation or members of the Tribe.
Moreover, while the State of New Mexico provides some governmental services (roads, schools),
the federal and Tribal governments provide most services to the people at Church Rock because they
are Native Americans. And while the community is overwhelmingly Navajo, there are some non-
Indian interests in the area also. Finally, it could be argued that the actions of the federal government
over the last 90 years indicates that the area around HRI's proposed project at Church Rock has been
set apart for the Navajo Indians. However, at this point it is unclear whether privately-owned land
would be considered part of the Indian community or that the federal government's actions affected
the private land’s status. Therefore, EPA concluded that the Indian country status of Section 8 is in

dispute.
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THE EFFECT OF THE STATE COURT DECISION AND NMED'S ADMINISTRATIVE
- PECISION

As an initial legal matter, because the federal government was not a party to the state court
Etigation or to the state administrative hearing, it cannot be bound by either decision. S¢e Drumond
v. United States, 324 U.S. 316 (1945). Federal courts have been especially vigilant in following this
rule of law in the context of Indian rights and property. See United States v. State of Washington,
459 F.Supp. 1020, 1084 (W.D. Wash. 1978). -

Moreover, EPA has an additional duty to review independently the status of Sections 8 and
17. The federal government, including EPA, hag a trust obligation to the Navajo Nation to ensure
that both the members and the resources of the Tribe are protected. The trust obligation requires a
high standard of care on the part of the federal government, and EPA cannot delegate its trust
obligation nor simply defer to the actions of others in carrying out its responsibilities. In fact, this is
part of the rationale behind the legal doctrine that the federal government is not bound by decisions
mnvolving Indians where it is not a party. (See State of Washington, 459 F.Supp. at 1084.) In the case
of HRI's proposed project, EPA must consider the factual and legal information submitted by the
Navajo Nation, NMED, and HRI. As discussed above, EPA believes that the information clearly
shows that Section 17 is Indian country and that the Indian country status of Section 8 is in dispute.

The State Court Decision

The state court decision that NMED has referenced -- United Nuclear Corporation v.
Martinez et al. (No. CV 92-72}(NM Ct. App. 1996) -- involved an application of a private party,
United Nuclear Corporation (UNC), concerning water rights that arose under New Mexico law. The
New Mexico State Engineer denied UNC's application because UNC's declared water rights are
insufficient to support the application. In the same proceeding, the Navajo Nation filed 2 Motion to
Dismiss because the application concerned water rights located on Sections 17 and 8, and therefore,
according to the Navajo Nation, within Indian country. State District Judge Rich upheld the State
Engineer's denial of UNC'’s application because UNC's water rights were insufficient. Judge Rich also
denied the Navajo Nation's Motion, holding that Sections 8 and 17 were not within the Navajo
Reservation nor were not Indian country, and therefore, the State Engineer had the authority 10 act

on UNC's application.

Although not binding on the federal government, the state court decision and the
administrative hearing officer's ruling could provide guidance for reviewing the status of HRI's
project. However, the court did not discuss why it found that Sections 8 and 17 are not Indian
country, did not refer to any of the facts regarding the status of either section or 10 any case law, and

did not analyze the Pittsburg & Midway (or any other) factors. Moreover, the decision as it relates
10 the Indian country status of Sections 8 and 17 may be moot: the petitioner lost on the merits at the

trial Jevel and voluntarily withdrew its appeal.
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- NMED Administrative Decision

NMED has also asserted that the Hearing Officer in the administrative proceeding to amend
HRI's Discharge Plan decided that Sections § and 17 were not within Indian country and that NMED
had the authority 10 issue a permit for HRI's project. The Navajo Nation filed a Motion to Dismics,
asserting that NMED lacks authority to issue a permit under the SDWA and is preempted from
issuing a permit under state law because Section 17 is Indian country. The Hearing Officer denied
the Navajo Nation's Motion and determined that NMED had the authority t6 approve an amended
Discharge Plan; the Secretary of NMED adopted the Hearing Officer's findings. The Navajo Nation
appealed NMED's decision to the State of New Mexico Water Quality Control Commission, but the
Commission denied the appeal and upheld the action of NMED.

Although not legally binding on the Agency, EPA has reviewed the Hearing Officer’s rulings
(and briefs of NMED and the Navajo Nation) to understand the issue better. The Hearing Officer
did analyze the Indian country status of Section 17 (the status of Section 8 was not at issue), finding
that Section 17 is not Indian country because Pittsburg & Midway I decision held that tribal trust
land, including Section 17, in the EO 709/744 area was not Indian country; the mineral estate and
surface easement on Section 17 were not Indian country because they are owned by a private, non-
Indian company; and there was no evidence of Congressional intent to show that the "surface estate”
was validly put into Indian country status. For the reasons stated above, EPA believes that the
Hearing Officer's analysis does not adequately address the holding in Pittsburg & Midwav or other
relevant federal Indian law regarding the status of Section 17. In addition, it appears that the Hearing
Officer did not have the relevant information regarding the intent of Congress concerning the
purchase of Section 17 (i.e. the 1928 Act) when she made her rulings. Ultimately, the ruling does
not answer the question of the Indian country status of Sections 8 and 17 for EPA.

Moreover, both Counsel for NMED and the Hearing Officer emphasized that the proceeding
regarding the amended Discharge Plan was effective only for the purposes of the New Mexico Water
Quality Act (NMWQA), not the federal SDWA. For example, in NMED's brief filed on January 27,
1995, Counsel of NMED argued that "[t]he authority of NMED to issue [the Discharge Plan] ... is
in no manner controlled by or related to the SDWA or EPA." The New Mexico Environment's
Department's Response to the Navajo Nation's Brief-In-Chief (January 27, 1995, p. 25). Similarly,
the Hearing Officer, in holding that NMED had jurisdiction over Section 17 under the NMWQA and
denying the Navajo Nation's Motion to Dismiss, stated that "{r]egardless of its effect on a Federal
UIC program, an EPA determination [regarding Section 17] cannot divest NMED of its authority to
regulate the privately owned mineral estate and surface use easement under State law." Decision:
Motion to Dismiss For lack of Jurisdiction (May 10, 1994, p.10)(cmphasis added). The Hearing
Officer additionally stated that "[i]n any case, NMED has the authority to regulate the State UIC
program on the 200 acres mvolved in [the] application {and that] NMED should exercise its
Junisdiction to regulate this permit modification application, and to administer the State UIC program
on the 200 acres.” ]d. (emphasis added.) Finally, both in the "Conclusions of Law" of the Decision
on the Navajo Nation's Motion to Dismiss and in the "Recommended Conclusions of Law" of the
: Report of the Hearing Officer (adopted by the Secretary of NMED), the Hearing Officer found that
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- NMED had authority under gtate law to act on HRI's application but made no finding regarding the
* effect of NMED's action for the purposes of the federal SDWA. Of course, EPA has never opined
on the requirements or the reach of New Mexico law. Thus, on their face, the Hearing Officer’s

rulings do not address the requirements of the federal SDWA,
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MEMORANDUM
FROM: Gregory Lind A/
Regional Indian Law Attorney

Through: Gail Cooper
Deputy Regional Counsel

TO: Felicia Marcus
Regional Administrator

RE: Jurisdictional Issue For Permitting of Hydro Resources
' Inc. (HRI) In-Situ Uranium Mining Project at Church Rock,
NM

ISSUE PRESENTED

Shculd EPA Region 9, rather than the State of New Mexico,
process the underground injection controcl (UIC) permit application
under the Safe Drinking Water Act (SDWA) for HRI's proposed project
on privately-owned land (Section 8) within the Church Rock Chapter
but outside the boundaries of the formal Navajo Reservation?

SHORT ANSWER

Yes. Because the Indian country status of the Section 8 is in
dispute, EPA should act as the permitting authority under the SDWA.

DISCUSSION

. BACKGRO

HRI proposes to conduct in-situ uranium mining at three
separate locations near the Navajo Reservation in ncrthwest New
Mexico. The Church Rock portion of the project is located on two
contiguous sections of land -- Sections 8 {the southeast quarter)
and 17. Section 17 is held in trust by the U.S. for the benefit of
the Navajo Nation. HRI owns Section 8. I have attached a map of

the Church Rock portion of the project.

HRI's project involves the installation and operation of Class
I1? UIC wells regulated under the SDWA. In 1989, HRI cbtained a
permit (called a "Discharge Plan") for Section 8 from NMED. EPA
has granted NMED primacy under the SDWA to administer the UIC
program for the non-Indian country areas in New Mexico. Pursuant

1
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to the Memcrandum of Agreement for the grant of primacy, NMED
received approval of a Temporary Aquifer Designation (TAD) from EPA
Regicn 6, which was required because HRI proposed to inject into an
underground source of drinking water. At that time, no party
ralsed to EPAR the issue of whether Section 8 was within Indian
country. -

NMED's approved program deoes not extend to Indian country (see
definition below). In fact, EPA has promulgated a supplemental UIC
program for all of Indian country in New Mexico (which also applies
to all of Navajo Indian country in Arizona and Utah). {See 53 Fed.
Reg. 43096 (October 25, 1888); codified at 40 C.F.R. Part 147,
subpart HHH). In the preamble to the final rules establishing the
Indian country UIC program, EPA stated that in order to provide
adeguate regulation of wells and wminimize disruptions pending
resolution of disputes, EPA would administer the federal UIC
program where there was a dispute as to the Indian country status
of the area where a regulated project is propcsed. (See Id. at
43097

In August 1896, NMED issued a public notice that it was
proposing teo renew HRI‘s UIC permic for Section 8. In COctober
1996, the Navajc Nation submitted comments to NMED stating that it
believed that NMED lacks authority to issue permits for any part of
HRI's proposed project and specifically for Secticn 8. The Navajo
Nation also submitted comments on the technical aspects of the
permit. Concurrently, the Navajo Naticn informed EPA Region § that
it believed that HRI’s project on Section 8 is within Indian
country and therefore subject to EPA's authority under the SDWA
rather than to the authority of NMED. The Navajo Nation provided
some information regarding why it thought that Section 8 was within
Indian country.

Subsequently, Region 9 forwarded the Navajo Nation’s October
letter to NMED and asked both NMED and the Navajo Nation to provide
additional information regarding the status of Section 8. NMED has
not addressed the arguments of the Navajo Nation directly but did
state that it believed that the Navajo Nation’s current position on
Section B8 was irconsistent with the position taken by the Navajo
Nation in previous cases and that Region 9% should not assume
permitting auvthority for ERI’'s project on Secticn 8 for a variety
of legal and policy reasons. On February 28, 1997, attorneys for
the Navajo Nation supplemented the October 21 letter, discussing
issues raised in NMED's response.

The following discussion is an analysis of the Indian country
status of Section 8 based on the information that the Navajo Nation
and NMED have submitted. However, the analysis is limited to
determining whether there is a bona fide dispute regarding the
Indian country status of Section 8, rather than deciding whether or

.. 2
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not Section 8 1is actually within Indian country. Given the
complexity of the factual and legal issues, EPA would need to
develop a much more detailed factual record before EPA could decide
whether Section 8 was within Indian country. 1In addition, because
of the legal and policy ramifications of such a determination, EPA
would need to coordinate with a number of other federal agencies
(Department of Interiocr and the Office of the U.S. Attorney) befcre
deciding the status of Secticn 8. Finally, since EPA is still the
permitting authority under the SDWA when there is simply a dispute
regarding the status of Section 8, determining the status of
Section 8 at this time is unnecessary.

2. INDIAN COUNTRY - LEGAL STANDARD

Although "Indian reservation" is a commonly used term, the
legal term that describes the demarcation between federal (and
tribal) and state jurisdiction is "Indian country." Since 1948,
Indian country has been defirned to include all land within any
Indian reservation, all dependent Indian communities, and all
Indian allotments.! Tribal trust land outside the boundaries of
a reservation is also Indian country even though not formally
designated a reservaticon. (See, e.g. Oklzhoma Tax Commission v.
Cirizen Band Potawatomi Indian Tribe of Oklahomzs, 4388 U.S. 505
{1991} .) Reservations, allotments, and tribal trust land are
relatively easy to determine by reference to maps and deeds.
Determining the existence of dependent Indian community, a term
which is not statutorily defined, requires a detailed factual and
legal review. _

The U.8. Court of Appeals for the Tenth Circuit (the circuit
that covers New Mexico) has adopted the following legal standard
for determining whether an area is a dependent Indian community:

{1) whether the United States has retained "title to the lands .

which it permits the Indian to occupy" and "authority to enact

regulations and protective laws respecting this territory,";
_ (2) "the nature of the area in question, the relationship of
| the inhabiltants 4in the area to Indian tribes and to the
federal government, and the established practice of government
agencies toward the area,"; (3) whether there is "an element
; of cochesiveness ... manifested either by economic pursuits in
i the area, common interests, or needs of the inhabitants as

supplied by that locality,"; (4) "whether such lands have been
{ set apart for the use, occupancy and protection of dependent
: Indian peoples."”

! 1 The definition is found in a criminal statute, 18 U.S.C.
§1151, but applies to civil jurisdiction as well.
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pPittsburg & Midway Coal Mining Co. V. Watchman, %2 F.3rd 1531, 1545
(10th Cir. 1995) {(citations omitted). The Court also stated that

before evaluating these four factors, a court should determine the
appropriate community of reference for the evaluation, focusing on
the status of the area within the context of the surrcunding area.

Several of the Ppittsburg & Midway factors overlap. For
example, determining the appropriate "community of reference" will
involve reviewing the same information for analyzing the "nature of
the area in question" or whether there is "an element of
cohesiveness" of the community. A recent decision from the U.S.
Court of Appeals of the Ninth Circuit recognized the overlapping
character of the factors, stating that the "purpose of developing
a multi-factored analysis" is to determine whether, in a broad
sense, the federal government has set aside the area for Indians
and provides "superintendence" over the area. Yukon Flats School
Dist. v. Venetie Tribal Gov’t, 101 F.3d 1287, 1293 {9th Cir. 1996).

3, THE STATUS QF SECTION 8

Section & is within an area of northwest New Mexico that was
added to the formal Navajo Reservation. In 1311, however, this
added area was "disestablished, " no longer within the boundaries of
a formal reservation. Nonetheless, much of the land in the
ndisestablished" reservation remains Indian country because it is
either tribal trust land, individual trust allotments, or within a
dependent Indian community. Because Section 8 is privately owned,
it would be within Indian country only if it is within a dependent
Indian community.

a. Community of Reference:

The Navajo Nation argues that the Church Rock Chapter is the
appropriate community of reference for evaluating whether Section
8 is within a dependent community.? A court may adgree, but may
disregard chapter boundaries all together. However, the court
could also decide that a larger area (the Church Rock Chapter and
an adjacent chapter) or a smaller area (the area immediately around
Section 8) is the appropriate community of reference. It is highly
unlikely that a court would look solely at Section 8 (the proposed
mine site); except for activities related to the proposed mine and
livestock grazing, Section 8 is unoccupied. In addition, in
pittsburg & Midway, the Tenth Circuit found that the mine site ( a
coal mine covering several square miles) was not an appropriate

2 wChapters" are the political subdivisions of the Nayajo
Nation and correspond to specific geographic locations. Political
representation and tribal services are ried to the chapters.
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"community of reference." Pittsburg & Midway, 52 F.2d 1531, 1545.
For the purpcses of determining whether there is a dispute
regarding the Indian country status of Section 8, resclving the
"community of reference" issue is probably not significant; in any
alternative, the evaluaticn of the four factors listed below would
remain substantially the same.

b, Title to land) Power to enact laws:

A majority of the land immediately surrcunding Section 8, as
well as a majority of land within the Church Rock Chapter (and
adjacent chapters), is either held in trust for the Navajo Nation
or members of the Tribe or owned by the federal government and
leased to the Navajo Nation or its members. The federal government
has retained authority tc enact laws and regulations (e.g. the
federal UIC program) respecting tribal trust and allotted land.
The federal government has also retained authority to regulate land
and resources in addition to trust land. For example, under the
Surface Mining and Reclamation Act, 30 U.S.C. §1201 et:seg. , the
Office of Surface Mining regulates mining activities on land that
has any tribal or individual Indian interest, whether held in trust
or in fee simple.

Since Section 8 is privately owned, title to the land is not
retained by the U.S. Nor has the federal government specifically
retained authority to enact laws relating to Section 8 that are any
different from laws affecting private land outside Indian country.
Of course, the analysis is somewhat circular since federal laws
enacted for Indian country would apply if Section 8 is within
Indian country.

Although the title to any particular parcel of land 1is
important, nothing in the law regarding dependent Indian
communities indicates that privately-owned land could not be part
of a dependent Indian community. The leading treatise on Federal
Indian Law states that private land could be within a dependent
Indian community, depending on the facts of each specific
situation. (See Felix 8. Cohen's Handbook of Federal Indian Law
(1982 Ed.) at 29.) 1In addition, in the Pittgburg & Midway case,
although the area in question was approximately 40% privately
owned, the Court of Appeals remanded the case back to the District
Court in order to make the dependent Indian community
determination,. indicating that private land is not categorically
excluded from dependent Indian communities.

c. Relationship of Inhabitants to Tribal and Federal
Government : Provision of Governmental Services:

Over 90% of the population in the area surrounding Section 8,
in the Church Rock Chapter and in surrounding chapters, is Navajo.

5
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Most of the remaining populaticn works for the Navajc Nation or the
federal agencies serving Native Americans (BIA, IHS). Thus, there
is a special relationship between the federal government and an
overwhelming portion of the population in the area because the
population is Navajo. Likewise, there is a special relationship
between the Navajo tribal government and an overwhelming portion of
the population in the area because the population is Navajo.

Either the Navajo Nation or the federal government (through
the BIA, IHS, EPA and other federal agencies) provide many of the
governmental services to the inhabitants of the area. The State of
New Mexico maintains most of the paved roads in the area, including
the only paved road that exists near Section 8. In addition, most
of the children in the area attend schools administered by the
state.

d. Cohesiveness of Community:

The majority of the population arcund Section 8 and within the
Church Rock Chapter is Navajo. Many of the people are involved in
ranching, farming, or other traditicnal economic pursuits, although
some are employed in or near Gallup, New Mexico. Because most of
the population is Navajo, almost all social, cultural, religious
and political life is centered on the Chapter or, more generally,
on the Navajo Nation. Some of the Navajo who live within this area
live in traditional dwellings at least part of the year. Finally,
a majority of the nen-Navajo population that live in the area are
employed by either the tribal or federal governments to provide
services to the Navajo residents.

e. Purpose of Establishing Communitvy:

The purpose of the community in the area surrounding Section
8 seems to be a direct outgrowth of the creation of the extension
of the Navajo Reservation. Although now disestablished, the
extension was created primarily to provide homes and land for
Navajos who lived outside the formal boundaries of the Reservation.
In fact, some, if not most, of the individual allotments were
granted during the period that the area was part of the Reservation
or soon thereafter. In addition, since the extension was
disestablished, the Navajo Nation has purchased a large part of the
area (in the Church Rock Chapter, as well as in adjacent Chapters) ,
which the U.S. holds in trust for the Tribe. The express purpose
of the federal legislation authorizing the purchase was to provide
homes and land for members of the Navajo Nation living in the area.
In addition, the Church Rock Chapter was established, with the
support of the federal government, to assist both tribal and
federal officials in offering services to the local Navaje
population. The Chapter, it seems, now provides a sense of
community, both politically and socially, to the local population.
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No other purpose for establishing the community around Section 8
has been identified. :

f. The Positjion of NMED

NMED had not supplied any information directly related the
Pittsburg & Midway factors, However, it is c¢lear that NMED
disputes that Section B is within Indian country. NMED seems to
have two arguments. First, NMED has historically regulated private
land outside the formal Navajo Reservation boundaries but within
the area of Church Rock. Second, MNMED states that the Indian
country status of Section 8 was adjudicated in a state
administrative proceeding and in state court.

NMED'’s regulation of private land within the Church Rock area
does not by itself affect the status of Section 8. Although a
factor in determining the status of a particular area, the
provision of state services within that area does not necessarily
change the Indian country status of the area. Federal courts have’
held that the exercise of state authority (even in the absence of
federal authority) does not, by itself, terminate the Indian
country character of an area. See, e.g. Upnited States v. John, 437
U.S. 634, €52 (1578).

Blthcugh it appears to be problemaﬁic, the fact that a state
court ruled that Section 8 is not Indian country does not answer

_the question of the status of Section 8 for EPA. Because the

federal government was not a party to the litigation, .it cannot be
bound by the decision. See Drumond v. United States, 324 U.S. 316
(1945) . Federal courts have been especially vigilant in following
thie rule of law in the context of Indian rights and preoperty. See
United States v, State of Washington, 459 F. Supp. 1020, 1084 (W.D.
Wash. 1978). 1In addition, the determination of Section 8's Indian
country status does not seem to be crucial to the court’s
jurisdiction over the substance of the litigation (water rights),
and, therefore, may be simply the dicta of the court.

Even though not binding on the federal government, the state
court decisicn could provide guidance for reviewing the status of
Section 8. However, the decision did not discuss how the court had
reached its determination and did not analyze the Pittsburg &
Midway (or any other) factors. Moreover, according to the Ravajo
Nation, the decisicn as it relates to the Indian country status cf
Sections 8 and 17 may be moot: the petitioner lost on the merits at
the trial level and voluntarily withdrew its appeal. Ultimately,
the state court decision does not answer the gquestion but
underscores the existence of a dispute regarding Section 8, at
least from NMED’s point of view.

NMED has also referred to the state administrative proceeding
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over the amended Discharge Plan for support of its position that
Section 8 is not within Indian country. However, the status of
Section 8 was not at issue in that administrative proceeding; none
of the briefs filed in the proceeding nor the decision of NMED
dealt with the status of Section 8. It was not until October 1996
that the Navajo Nation raised the issue regarding the status of
Section 8 toc EPA.

4. CONCLUSTON

There is a bona fide dispute regarding the Indian country
status of Section 8. It is likely that Section 8 would be held to

- be within a dependent Indian community. Whatever community of

reference is used, the existing evidence for each of the factors
discussed in Pittsburg & Midway weighs towards finding that Section
8 is within a dependent Indian community: most of the land is held
by the U.S. in trust for the benefit of the Navajo Nation or its
members and was expressly set aside to provide homes and
livelihoods for Navajo Indians; the community is overwhelmingly
Navajo and as such is under the supervisicon of the federal (and
tribal}) government because the population is Indian; beyond the
minimal commercial pursuits of non-Indians, the nature and purpocse
of the community relates solely to members of the Navajo Nation.
On the other hand, NMED argues that Section 8 is not within Indian
country because the land is outside the formal boundaries of the
Navajo Reservation, NMED has historically regulated Section 8, and
a state court ruled that Section 8 was not part of Indian country.
Currently, therefore, the Indian country status of Section £ is in
dispute, and EPA should act as the permitting authority under the

SDWA.
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OF THE STATE OF NEW MEXICO

PROTESTANT NAVAJO NATION'S POST HEARING
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
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Stanley M. Pollack, Esq. Paul E. Frve, Esq.

Special Counsel for Water Rights Teresa Isabel Leger, Esq.

Natural Resources Unit Cynthia A. Kiersnowski, Esq.
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Window Rock (Navajo Nation), AZ 86515 Suite 1050
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L INTRODUCTION

United Nuclear Corporation (UNC) applied for a permit to supplement points of
diversien and places and purposes of use of underground waters from the Gallup Underground
Watcr Basin’s Westwater Canyon aquifer. Applicant’s Exhibit 2, (hercinafter cites to
Applicant’s Exhibits will be referenced as App. Exh. __ ); Hearing Examiner's Exhibit |
(hereinafter cites to Hearing Examiner’s Exhibits will be referenced as HE. Exh. __ ).

UNC seeks the diversion of water to conduct an in-situ uranium mining operation on
the NE 1/4 of Section 17, Township 16 North, Range 16 West, NM.P.M (hereinaflter Section
17) and the SE 1/4 of Section 8, Township 16 North, Range 16 West, NM.P.M. (hereinafter
Section 8). UNC proposes to drill 750 wells on land located throughout Sections 8 and 17.

Section 17 is Navajo Naticn tribal trust land, held in trust by the United States for
the Navajo Nation since 1929, The minerzl interest in section 17 is owned by Cerrillos Land
Co.and Hydro Resources, Inc. (HRI), in turn, owns the leasehold interest to the mineral estate.
Stipulation of Applicant UNC and Protestant Navajo Nation (herzinafter Stipulation). HRI
owns the SE 1/4 of Section 8. Stipulation.

Both Scction 8 and Section 17 are within the Navajo Churchrock community. All of
the lands which would be impacted by the proposed drilling are within dependent Indian
communities, 18 U.S.C. § 115k{b), or the 1880 Navajo reservation boundaries. These lands are
Navajo Indian country. The Navajo Nation has enacted comprehensive legislation governing
the use of water within its jurisdictional territories. The State Engineer does not have
jurisdiction over water use within these dependent Indian communities, on tribal trust land
or within the 1880 reservation boundaries.

The Navajo Nation also has a vested interest in the waters UNC seeks to pump. The
Statc Cngincer must dismiss UNC’s application for lack of subject matter jurisdiction. The
State Enginecr docs not have jurisdiction to adjudicate any interest in the reserved Indian

waters which UNC secks to pump.
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I1. THE HEARING OFFICER MUST CONSIDER THE EVIDENCE SUBMITTED
HEREIN TO SUPPORT THE CHALLENGE TO THE STATE ENGINEER’S
JURISDICTION.

At the November 25, 1991 hearing, the Navajo Nation attempted to submit evidence
to establish the factual predicates for the Navaje Nation’s position that the State Engineer
is without jurisdiction to hear this matter. Hearing Transcript Volume I, page 26 (hereinafter
cites to the Transcript will be Tr.1,at __ ). The Hearing Examiner did not allow the Navaja
Nation to present the evidence at the hearing. Instead, thciNavajo Nation was instructed to
submit documentary evidence regarding jurisdiction with the post-hearing bricls; the
admission of which was to be taken under advisement.

On December 20, 1991, the Hearing Examiner issued a ruling to allow the admission
of Protestants’ exhibits 3, 4, and 5. The Hearing Examiner did not rule on the admissibility
of evidence which the Navajo Nation was instructed to supp]y with the post-hearing brief.
In addition, Protestants’ exhibits 3, 4, and 5 (hereinafter cites to Protestants’ Exhibits will be
referenced as P. Exh. ) constitute only the foundation of evidence which the State
Engineer must consider in ruling on his jurisdiction. The Navajo Natibn was preciuded from
presenting this evidence at the hearing and now submits it with thi; brief as exhibits A
through J, attached hereto. (Hercinafier cites to Post-hcaring Briel exhibits will be referenced
as Brief Exh. )

The Hearing Officer must consider this jurisdictional evidence because 1) procedural
due process mandates the consideration of all relevant evidence submitted in administrative
proceedings; 2) a challenge to the jurisdiction of 2 tribunal may be raised at any time, and
the evidence to support the discussion of jurisdiction must be considered; and 3) much of the

evidence may be of ficially noticed in an administrative hearing.

Al Procedural Due Process Mandates Consideration of Evidence on

Jurisdiction Which Is An Issue Properly Before The Hearing
Examiner

The jurisdiction of the Statc Engineer to hear and rule on UNC’s Permit Application

is an issue before this tribunal. Indeed, the hearing examiner is required to discuss his

jurisdiction over the matter in the findings of fact and conclusions of law. Sce Continental
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STATE OF ARIZONA )
) ss.
COUNTY OF APACHE )

AFFIDAVIT OF MELVIN F. BAUTISTA

I, Melvin F. Bautista, state and affirm:

i Tam the Director of the Office of Navajo Land Admintstration ("ONLA"),
a government ageancy of the Navajo Nation, and a rcgis;tcrcd land surveyor in the State
of New Mexico with public land surveyor number 7437.

2. ONLA is the Office of the Navajo Nation with responsibility for the
custody and maintenance of records relating to lands within the Navajo Nation,
including lands within the Church Rock and Pinedaie Chapters.

3, The records are maintained as of ficial government records of the Navajo
Nation. All the information in this affidavit is contained in the public land records
maintained by the Navajo Nation.

4, The attached maps entitled “Status Ownership and Acreages, Church Rock
Chapter” and "Status Ownership and Acreages, Pinedale Chapter” {lhcrcinaftcr Church
Rock map and Pinedale map), werc preparcd under my supcrvisioﬁ ag Director of the
ONLA. With the changes noted below, they accurately reflect ownership of land within
the Church Rock and Pinedale Chapters.

5. The exact boundaries of the Church Rock and Pinedale Chapters are
deseribed in Exhibit 1, attached hereto.

6. The northern most limits of the Church Rock and Pinedale Chapters
border the 1880 reservation boundaries of the Navajo Nation.

7. There are approximately 55,481.51 acres of land within the Church Rock

Chapter. The ownership of these lands is categorized as fallows:

Qwnership Acreage

Navajo Tribal Trust Lands 30,560.44
Iodian Allotment Lands 15,533.84
Burcau of Land Management 5.230.70
State Lands 1,854.37
State Lands Leased by the Navajo Tribe 630.12
Private 1,671.84
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3. The ownership status and acreage figures for Navajo Tribal Trust Lands
and land owned by the federal Bureau of Land Managcmcnt {(BLM) in the Church Rock
Chapter set forth on the Church Rock map do not reflect status changes which were the
result of the December 1991 Tri-Party Land Exchange Agreement between the Navajo
Nation, the BLM and the State of New Mexico, attached hereto as Exhibit 2. The Church
Rock map also inadvertently categorized certain privately owned land as BLM land. The

status changes and acreage are as follows:

Former Ownership Current Ownership

Location and Acreage and Acreage
T.I5N, R.17W,, BLM, 155.34 acres Navajo Tribal Trust
Section 14, Lots 2, 3, 4 Lands, 135.34 acres
and é - ‘ ‘
T.16N., RITW,, BLM, 160.00 acres ‘Navaje Tribal Trust
Section 14, NW.% Lands, 160.00 acres
T.16N., R.16W,, BLM, 160.00 acres Private, 160.00 acres

Section &, S.E.%

As a result of these corrections, the total acreage of land owned in the Church
Rock Chapter by the BLM is 5,230.70 acres, not 5,706.04 acres. The total acreage of
privately-owned land is 1,671.84 acres, not 1,511.84 acres,

9, These are approximately 43,536.10 acres of land within the Pincdale

Chapter. The ownership of these laads is characterized as follows:

Ownership Acreage

Navajo Tribal Trust Lands 23,929.85

Indian Allotment Lands 9,323.62

Bureau of Land Management 5,232.37

State Lands 2,510.68

State Lands Leased by the Navajo Tribe 2,193.58

Private Lands 346.00

10. The ownership status and acreage figures for Navajo Tribal Trust Lands

and tand owned by the Bureau of Land Management in the Pinedale Chapter set forth
on the Pinedale Chapter map do not reflect status changes which were the result of the
December 1991 Tri-Party Land Exchange Agreement between the Navajo Nation, the
Bureau of Land Management and the State of New Mexico. The status changes and
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Former Ownership Current Ownership

Location and Acreage and Acreage
T.16N., R.15W,, BLM, 160.00 acres Navajo Tribal Trust
Section 14, S.W.% Lands, 160.00

11. With the exception of tribal trust land acquired pursuant to the 199} Tri-

Party Land Exchange Agreement and the El Malpais Land Exchange {see Pincdale map),
atl Navajo tribal trust ands in the Church Rock and Pinedale Chap'tcrs were acquired
pursuant 10 the Act of February 14, 1920, 41 Stat. 408,

12. In summary, over 84% (46,724.40 acres out of 55,481.51 acres) of the land
in the Church Rock Chapter is held in trust for the Navajo Nartion or its members or
used exclusively by the Navajo Nation. In the Pinedale Chap;cr, over 81% (35,447.03
acres out of 43,536.10 acres) of the land is held in trust for the Navajo Nation or its
members or used exclusively by the Navajo Nation.

3. I know the above facis on my persunz! knowledge aod they are correct

to the best of my knowledge, information and belief.

M;;VIN F. BAUTISTA

7Y
SUBSCRIBED AND SWORN TO before me this /(,ﬂ dayofi~ 20 /00 Ped
1992, by MELYIN F. BAUTISTA. §4 4

Further affiant sayeth not.

-

e
Dosbete, JH Korsmin

Notary Public

My Commission Expires:

My Commission Expires Sept. 9, 1993

#-pjs\clientsynd i-15.4(T 4100.24

1715192
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Chureh Rock Chepter Boundary Descriphion

Commance at the GLO 22 Mile Post Marker sitluated on the second acdiden © the
Navajo Trezty Reservation by the Exscutive Grder of January 6, 1380 {£0. 1880);

Thencs west along the £.0. 1885 Boundary line intersects the range lins between
Aange 17 and 18 west to west cuarsr comer of Seciion 31, Township 17 north, Range
17 west;

Thencs south akong said range line one ha¥f mile 1o southwest cornsr of tha Sacion
31, Township 17 norih, Rangs 77 wesl;

Thence east along kwaship ine between Township 17 and 16 ncrth to notheast
ccmer of north quarter of Sedtion 1, Township 16 nonh, Rande 16 west;

Thence south along said range line between Range 18 and 17 wesi seven milss to the
southeast comer of southeast quaner of Seclien 1, Township 15 norih, Range 18 west;

Thence wast along said section ine between Section 1 and 12 one haif mile tc
northwest comer of northyrest quarer of Seclion 12 Townshiz 15 nonrh, Rangs 18
wast:

Thente south through canter sechian line one mile to scutheast cormner of the
southwe st quarter &8 Sedtion 12, Township 15 north, Range 18 west;

Thence eas) along said section fine betwzen section 18 and 7 one mile o southwest
corner 0fths soutmwest quarter of Section 7, Townshio 15 north, Range 17 west;

Thence south albng caner sacticn ine o center ot Secton 18, Township 15 noitn,
Range 17 norh;

Thance east along cenler sacion line to sautheast carnar of the northeas! quansr of
Saction 18, Township 15 north, Range 17 west;

Thence norh along section kne between Saction 13 and 17 one and ana2 half mie 1©
norhwast comer of nothwest quarsr of Secticn 8, Tawnship 15 north, Bange 17 west;

Thenze east along sacticn line betwaesn Saction 8 and &, one mile to norheas: comer
¢! northeast quarter of Saction B, Township 15 notth, Range 17 west:

Thence scuth along seciion ling betwssn Sectcn 8 and 8, one half mile to southeast
ssmer of northeast quarterof Secticn 3, fownship 15 north, Range 17 west

Thance west through center ling of Secticn 8 cie hall mile to center of Section 3,
Township 15 nerih, Pange 17 west;
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Paga 2, Church Rocek Chapter Boundary Dascription

Thence south throupn center line of Sedicn one half mik 1o the soahwest corner of
goUtheasi quaner ot Secdon &, Towaship 15 nornh, Range 17 west; ’

Thance eas! one and one hall mile ' northeast cornsr of nertheast guarter of Section
18, Towrship 18 nonty, rangs 17 wsst

Thence souih 2iong said section line betaeen Secllon 16 and 15 one mis to
southeast comer of southeast quarier of Section 16, Township 13 north, Range 17
West;

Thence west along said section line between Section 15 and 21 one mik 1o northwe st
comer of notthwast ot quanar of Section 21, Township 15 rorh, Ranga 17 wast:

Thence south along said section fine between Secticn 21 and 20, ong half mile 1o the
was! quarier comer of Secion 21, Township 12 north, Bange 17 we s,

Thence west through the center section line cf Secdcn 20, to weast quanst comer of
Saciion 20, Township 15 north, Range 17 wes!,

Thance riorth long said secticn ine betwesn Section 20 and 19, one helfmile o
northeast corner cf nertheast quarar of Secton 18, Township 15 north, Range 17
wes;

Therce wesl along said section line between Section 18 and 18, ¢ha mils 10
nasthwes: comer ¢f Saction 19, Township 15 north, Hange 17 west;

Thence south alkong rangs ing between Range 1§ and 17 wes!, thres miks to
southwest cormer ¢f soutiiwest quarter of Seciion 31, Township 15 north, Range 17

Wos!;

Thence sast along townshio line betwaen Township 1S and {4 north, four and one half
milzs {0 imersect west fne of Fan Wingats Army Depot Bouncary fne;

Thence north alang said Fort Wingate Army Depot baundary line, four and three
quartsr miles 1o infersedt noth right-of-way lind of Atchison Topeka and Santa Fe

Raiirsad:

Thence east eiong said nonh Aght-al-way iine ¢i Atchisan Topska and Santa Fe
Railload intersact secticn ling of Secion 29;

Thence north alcng said saction line between Section 5 anc 4, thres anc ooe half
miles o northwest comer of northiwest quansr of Secion 4, Township 15 narth, Range

1€ wasl;
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Page 3, Church Rock Chapter Boundary Description
Thence sast akbng township line betwean Township 16 and 15 narth, ane mils ta .
southeast comner of Section 33, Township 18 rorth, Range 16 west; .

Thance nonh along sad seclion line between to Section 4 and 3, six miles ta
aortheast corner of novtheast quader of Section 4, Township 16 nonn, Range 16 norh,

Thence west along sald section ling to southeast corner of Scuthoast quarner ¢t
Section 33, Township 17 noan, Rangs 16 west:

Thercz northwast along secticn kne between Section 3 and 34 one hal! mile te
infersect south baundary line of E.0. 1830;

Thence west along the E.Q. 1880 Boundary lins, seven miies ic Iha poirt of beginning.
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TRI-PARTY
COOPERATIVI AGRIIMENT

0% THE

Mavaio ocecupancy resolution and 1
Mavaio Tribe, 3ureau ol Indian Af

and consolidarion pregram objectlives, by the
fairs andé Bureau of Land Managezent.

A, INTRACDUCTION

For a nuober of generations, the Yavajc people have used the public..lands
within the Chackerboard Area for grazling, homesites-and other purposcs.
Numerous arcempcs have been made in the past by the Federal Government to
legitinize unauvchorized Navajo Land uses. ince the signing of Exetirive:.

'

Ordar 709 on November 9, 1907, which exrended the boundaries of the- Navajo "

Tndian Reservation, a number of legislative and adcinistrative actidns
relatiag to land withdrawals, corrections, additions, deletions,
revisions, amendmeants, partial rsvocations, total revocations, etc. have
added to the complexity of land use adzinistration in the Checkerboard

Area. See Attachment A,

The signatory agencles recsgnize the lengstanding lavajo occupancies on
public land within the Checkerboazd Area2. Signatory agencies further
agrea to do any and all things necessaly Co legitiziz» where possible

ynauthorized homesites that oczurred prior to the 1574 ipventory and to

continue to suppor:t land exchanges and other land actions directed toward
consalidaction of Navajo and non—Navajo use areas.

3, DPURPFOSIS AD OBJECTIVES
The purposes and objectives of the progran are as follows:
ney and use of public lands iIn

1. Define the extent of Navajo occupanc
norchern Yew Mexica.

ard BIA io csrrying out the tTust

Z Clearly define the role of the BLY
p the Inrerior in light of existing

vesponsibilicy of the Secreraty of
laws, regulacions, and the multiple—use managezant rasponsihilfcies of

the BLM; educare BLM, BIA, and Navajo Tribal personnel, and the

generzl public about the requirements and limitations of this role,

3. Usipg the authority of the Indian tand Consclidation Acts of 1921,
1983 and 1984, and the Federal Laad Pelicy and Management Act, the
Indian Reorganizationm Acr of 1934, and the Indian Education Assiscance
and Self-Dererminarion Act of 1975, complete z plan for SecTtectarial
approval which will guide rransfers of lands from Federal to Navaio
ownership, and vice versa; in conformity with the genaral frameworXk of
the Farmingcon Resource Manageaenc Plan; idencify any withdrawals and
legisiation necessary to complete such transfers; and review existing

withdrawals in the Checkerboazd Area.

4. Aurnerize exiscing Navajo occupancies, that were established prior to
1974, through land patents (or cesidenriazl leases) unless it Is
derar—ined =hat the lands are nesded Jor public uses (iacluding

pp——-t ¥
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develod an

mimeral development) inconsiscent Wiin residsnclial use;
tmpgct and Tasatilement paligy o agoommocats2 sizuaclons wnerz a
" patant (or lesse} cannor e grsniac.

3. whera iC can g shcWn tnat lands s ngeded far regidenrizl use in the
furure and iz..is derermined thaz such use 13 the hiznest and hest use
of the land, resicencisl use can ususally b2 auchorized thraugh

use is consiscent wizh approved land use plans,

patencs providing the

6. Incrsase public awareness aheul Ihe need for the BLY to impliexzent the
above, in order co provide for ordariy rasource development {e.g.
zineral and grazing) and for oprinuz putlic use and enjoyment of the
land.

7. Make a complete review of any relinguished Izdian allotzents that are
due for lieu selections or exchanges for the purposes of completing
the realcty actions. Review and ad‘usc land withdrawals that were made
in aid of legislacfon to adjusc Navaio lands, including a review of
the aineral estate.

W will meer ar lezs:

8, The parzies agree to astahlishk working groups whic
quarterly to address problems of (I} occupaacy resolucion, (2)
adainiscracion and inrerpraraticd c: relevazc public land orders and
evacurive oréers, and (3) a fra-ework for iand exchanges and
consolidations. The parties further agr re establish an oversight
aroup consiscting of the Chairman or Vice C“airzan of the Navaio Tribal
0 AT

Cﬂu““-l, che Area Direcror for the RELY

s
the Stace Director Zor tha New “exico St {ca of BLY, to wnich

a
guarcerly. The oversight
darions of the various
tizely fashiou.

23 OFffice of the 314, acnd
o
1

the working groups will reporT at lezst
group will review {he TEDOTTS and Teco=zen

[ I

working groups and tzke appropria:

ar cancellacions in whole or

9. The 3Lt 3zhall ooc recomzend modificzrions
in parz, of an rndian use land wichdrawal without writzen comsulation
wirn the Navajo Arez Dirsctor, 3T4, axcepr io cases oI am ezmeTrgzency
:odificacien or digpesal Zor racianal §acuTily Te2sS0CS. The Navajo
Arez Director shall not grant gonsant without also conmsulizing with zhe

Nava;o Tribe.

.‘.

STCNATORY AGENCIES GENERAL RESPONSIZILITIZS AND AGREINENTS

Frox the date of approval of this Agreemeng, the signatory agencies
will meet twice annually te review, update, or make changes in this
Agreenent. Subjeccs of review will faclude but will not be limiced
to, land withdrs awals, land consolidaticus, land exchanges, and

Resourcs Managemant Plaus.

1
-

2. Modificaticn oT Cancellation

This Agreement shall regain in effesct until medified by mutual
agreement ol all partzies. The Agreszmenl 23y Ye czneslled by any PaTE

wich 30 days notificartdcn to zll partie
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ATzichoeant A

Tezislative and adminiscTazive fgzisrns

1e 2 - 1 et - - e -
AfZecting Land Use AdministIaficn 15 Ioz Caeckerooard Avaz

T.0. 709 ef 11/00/1907. +. . . wirhdrew lands Zor Indian use {Navaio Reservatlon

T. 0. 711 of 11/11/1907. . . . withdrew lands Jor Indiaa use (Jicarilla ?ase'?a.-c“.)
T.0. 74% of 01/28/1908. . . . acended land dascriptica of .0. 711,

£.0. 744 of 01/28/1%08. . . . amended lané descrizilicn of T.0. 70%.

£.0. 1000 of 12/30/1%C8 . . . withdrew certain unallotzed lands for Indlan use.

T.0. 17284 of QL/16/1911 . . . trestor : : s not allotzed to

e

cr otlherwi

£ 05/24/1911 . . . resarved lands cescorsd o PD by EC 1284, for
Tnéfan usa.

02/17/1912 . . . restored cerzaiz lands £o sIacus existing befare

1/18/11.

(44
O
[
L
wn
prel
[o]

31}
N

O
1

ol
[a¥])
(W)
0
[ R

T.0. 1700 of 02/10/1913 . . . wizhdrew laads Zor Indian use.
c 0. 1744 of 03/06/1%13 . . . reserved lapds Ior Indian use.
=.0. 1864 of 12/01/1923 . . . Indian Scheols and adoizisSTTATIOR puiposes.
T.q. 2513 of OL/15/19i7 . . . withdrew lazds ZoT Iadizn use.
scr of 03/03/1921 . . . . . . authorily for Indiazm Land Co asolidation.
(4T Sracz., L1229}
£.0. 4093 of 10/24/1824 . . . remporarily withdrew lanes for Indifan use.
Ae~ of 03/03/1925 . . . . . . permazar :ly wizhdzaw lands of Z.0. 4093 IoT
£3 Srac. 1114) Ieodian use.
07
3

D]
"
PR O B
~1 0O

f 07/08/1931. . . . . . wizhdrew lzonds IaT Indian use.
0. 7973 of 09/154/1.938 . . . transiarrTad adoiniscoative jurisdicrion over cerialn

lands to DOI.

9.0, of 12/23/1938., . . . . . temporavily si-hd-ew lands, transferred zdaministrative
jurisdiczion to 20I.

D.0. of 05/31/1939. . . . . . withdrew lands far Izdian use.

D.0. of 07/01/1083%. . . . . . withdrew Zzzds gz Lzdizz use.

T.0. 8472 of 07/08/1940 . . . amended Z.0. 7975, adminiscrative jurisdictich

-znsier-ad ro DOI oz zdéditional lands.

3.5, of 08/:18/1842. . . . . . Tevoked certali:z lané wirhdrawals oi. D.C. 7/8/21

n.0. of 05/07/1843. . . . . . revoked cerzaiz land withdrawals eof D.0. 7/8/31.

D.0. of 02/03/1945. . . . . . excluded cerzais - and wirhdrawals of D.2. 7/1/39.

B.L. 367 of 6/20/1950 . . . . traosferced adminiszTacive juriscictica over cerIain
lands, to DCL (Fz. Wimgare Milirazy Res. ).

P.L.0. 964 of 5/13/1954 . . . for DCE Domescic Uranium Program. :

D.G. of 08/08/1953. . . . . . partially revoked 1and wirhdrawal of D.0. 7/1/39.

D.0. of 03/22/19856. . . . . . partlally cavoked lazod withdraval of D.0. 7/3/39.

D.0. of 05/08/1956. . . . . . partially ravoxed land wizadrawal of D.0. 7/%/3%.

> 1.0. 2198 of 8/26/1960. . . revoked land withd=a wals of D.0. 7/8/31, D.C. 3/31/3%.
D.0. 7/1/3% and wizhdzew cerzaiz lands for Tndian use.

83.
8

4157 2/13/1967. . . partially revoxed land ¥ wvithdrawal of PLC 2%

r.L.0. of &

P.L.0. 4206 of 4/24/1967. . . parcially ravoked larnd withdrawal of PLO 2198.

$.L.0. 4593 of 4/10/1969. . . parzially vevoked land withdrawal of PL 2188.

2.1.0. 5444 of 11/4/1974. . . revoked lar nd wi-hdrzwals of 20 13539, 5/24/1%.

2.0, 94=379 of 10/21/197% . . Federal Land ?o;;c; and Managsemezt Act

2. 1. 97-287 of 10/06/1982 . . authorizy Zor Il Malpais Land Exchange.

®... 97-450 of 1/12/1883. . . auchoricy for Izdfan land consolidacion.

3.1.0. 6327 of 3/3/1%884 . . . corTeciion € 210 344k of 1L/04/T74.

3.0.0. iT21 of 3/2/1984 . . . gxcnanged 1a0 .

2.1.0. 203, 3123, 3673, 1760, Llit, 954, LI ---
sadizn schocel




stTatlon purposes.
ectlvely zanage

S.0. (unnusbered) of 3/25/1934 for Indian school and adzin
Tarminpron RMP 15887 . . . . . establishes fracework e zo

checkarboard area,

ABR?

"Navajio Indian Status Study of Norchwestern New Mexico,” cocpiled by
the Bureav of Land Manapecent, Stace Land 0fiice, 9/16/73,
"Seciararion of Cercailn lLands Withdrawm by Various Ixecutive Orders
(1807-1912)" As Being Part of the-Navajo Res. in New Mexice com iled
by Bureau of Indian Affairs, Eastern Navaio Agencv, 1/5/82.

“Anatomy of the Navaio Indian Reservacion” compiled by the Hawvaio

Natiom, 1978.

Bibliograpny:
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